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In the United States Circuit Court of

Appeals for the Ninth Circuit

No. 7198

Fifth Street Building, a Corporation, petitioner

V.

Guy T. Helvering, Commissioner of Internal

Revenue, respondent

ON PETITIONS FOR REVIEW OF DECISION OF THE UNITED
STATES BOARD OF TAX APPEALS

BRIEF FOR THE RESPONDENT

OPINION BELOW

The only previous opinion is that of the United

States Board of Tax Appeals (R. 60-65), which is

reported in 24 B.T.A. 876.

JURISDICTION

This appeal involves taxes for the years 1921

and 1926 in the amounts of $16,710.96 and $1,142.72,

respectively, and is taken from an order of redeter-

mination entered March 16, 1932 (R. 113-114).

The appeal is brought to this Court by petitions

for review filed September 13, 1932 (R. 114-135),

pursuant to the provisions of the Revenue Act of

(1)



1926, c. 27, 44 Stat. 9, 109-110, Sections 1001, 1002,

and 1003, as amended by Section 1101 of the Reve-

nue Act of 1932, c. 209, 47 Stat. 169.

QUESTIONS PRESENTED

1. On May 18, 1921, petitioner issued to an in-

dividual all its capital stock, except three shares, to

acquire a contract for lease. The question is

whether, under Section 331 of the Revenue Act of

1921, there may be included in petitioner's invested

capital for 1921 the value of the contract on the

date the previous individual owner acquired it or

only its cost to him.

2. Whether under the applicable sections of the

statute petitioner is entitled to a deduction in 1926

for depreciation in the value of a leasehold. The

answer to this question depends upon whether or

not the previous owner of the leasehold acquired

it as a gift.

3. Whether a new issue raised for the first time

under Rule 50 of the Board's Rules of Practice may
be reviewed in this Court.

STATUTES INVOLVED

They will be found in the appendix, infra^

pp. 24-27.
STATEMENT

The facts found by the Board are as follows

(R. 50-60) :

On November 1, 1920, an agreement was entered

into between Gladys Bilicke and A. B. C. Dohr-



mann, first parties, and W. A. Faris and R. M.

Walker, second parties, in which the first parties,

as executors of the Estate of A. C. Bilicke, de-

ceased, agreed to cause to be executed a lease of

certain real property in Los Angeles, California,

the same being a portion of Lots 4 and 5 in Block

14 of the Ord Survey, as follows (R. 50-52) :

Agreement, made as of this 1st day of

November 1920, by and between Gladys
Bilicke and A. B. C. Dohrman, as first

parties, and W. A. Paris and R. M. Walker,
as second parties.

The first parties represent that they are

the Executors of the Last Will and Testa-

ment of A. C. Bilicke, deceased, and that

said estate owns real property in the City of

Los Angeles, State of California, substan-

tially described as follows

:

[Description omitted]

1. The first parties agree that they will

forthwith cause a corporation to be organ-

ized under the laws of the State of Califor-

nia, having some suitable name, and that

they will immediately institute and take such

proceedings as may be permitted by law to

cause the real property to be distributed pur-

suant to the said Will and to be acquired by
said corporation, or by said corporation and
said Gladys Bilicke, to the end that Gladys
Bilicke, one of the said first parties, indi-

vidually, and as the guardian of her three

minor children, shall own all of the issued



stock of said corporation, and that said cor-

poration, or said corporation and said

Gladys Bilicke, may make a valid lease of

said real property for the term of ninety-

nine years. Said first parties agree that

they will use every endeavor to promptly

accomplish the above and foregoing results.

2. The second parties agree that they will

cause a corporation to be organized under

the laws of the State of California having

some suitable name, for the purpose of leas-

ing the said real property for a term of

ninety-nine (99) years commencing January

1, 1921. And the first parties agree that

when the said real property shall be acquired

by the corporation to be organized by them in

accordance with the provisions of this agree-

ment, they will cause said corporation or

said corporation and said Gladys Bilicke, to

execute, as Lessor, an indenture of lease sub-

stantially in the form of the document at-

tached hereto and marked "A." The sec-

ond parties agree that they mil thereupon

cause the said corporation to be organized by

them, as aforesaid, to execute, as lessee, the

said indenture of lease, and that they, as in-

dividuals, will at the same time execute in

favor of the lessor a guaranty substantially

in the form of the document attached hereto

and marked "B." It is agreed between the

parties that at the time of the execution of

the indenture of lease marked "A", there

shall also be executed by the parties thereto

a supplemental agreement substantially in



the form of the document attached hereto

marked **C."*****
The proposed lease provided, among other things,

that the lessee should pay a yearly rental of $50,000,

throughout the term of the lease, should pay all

taxes, etc., should erect at its own cost a modern

steel frame or reinforced concrete fireproof store

and loft building, having a basement and at least

eight sories, such building to cover at least the area

covered by the old buildings then on the premises.

It also provided that the lessee should have the

right to encumber, hypothecate, or assign the lease-

hold interest, subject to the rights of the lessor. It

further provided that in the event of default by the

lessee for a period of 90 days of any of its obliga-

tions under the lease the lessor should have the

right to terminate the lease.

Below and following the signatures of Gladys

Bilicke and A. B. C. Dohrmann, W. A. Faris, and

R. M. Walker, on the agreement for lease, the

following appears (R. 53) :

November 1, 1920.

It is further agreed that in consideration

of the cancellation as of December 31, 1920,

of the present lease held by the second

parties on the above-described property, the

second parties will pay to the first parties

Thirty Thousand Dollars ($30,000) on De-

cember 31, 1920, and in the event of a fail-

ure to execute the proposed lease annexed



hereto and marked "A", the said Thirty

Thousand Dollars ($30,000) shall be re-

turned to the second parties with interest

at the rate of six per centum (6%) per

annum, in which said event said present

lease shall remain in full force and effect.

Gladys Bilicke.

a. b. c. dohrmann.
W. A. Faris.

R. M. Walker.

Prior to November 1, 1920, three leases, all dated

December 27, 1911, together covering the same

property described in the contract for lease of No-

vember 1, 1920, had been executed by A. C. Bilicke

and Muse, Faris & Walker Company, a corpora-

tion. These leases provided for an aggregate

rental of $96,000 and the term of each lease expired

October 31, 1922. On December 22, 1916, these

leases were assigned by Muse, Faris & Walker

Company, a corporation, to R. M. Walker and

W. A. JFaris, doing business under the firm name

of Faris-Walker, The 5th Street Store.

November 2, 1920, the following letter was

signed by Faris and Walker and delivered to C. J.

Milliron (R. 54) :

In consideration of your assuming all of

the duties and obligations imposed upon us

by reason of our contract to execute a lease

dated November 1st, 1920, between Gladys

Billicke and A. B. C. Dohrman and our-

selves as second parties, a copy of which

agreement is attached, we hereby give and



assign to you all our right, title, and interest

in said agreement, it being understood that

you are to assume all of our obligations

either directly or indirectly imposed as a

result of this agreement.

On the same date the following letter was signed

by C. J. Milliron and delivered to W. A. Faris and

R. M. Walker (R. 54) :

Your gift to me today of your contract of

November 1st to execute a lease on the

premises generally known as the "Billicke''

properties, is hereby accepted and I agree

to assume all your obligations thereunder

and to hold you free and clear of any liabili-

ties as a result thereof.

I will cause to be prepared an assignment

of this contract executed in due form for the

purpose of record.

(Only the bodies of the foregoing letters

are set forth.

)

On November 1, 1920, Faris and Walker paid

$30,000 to the Estate of A. C. Bilicke, deceased, and

received a receipt therefor as follows (R. 54^55) :

Received from Faris-Walker, a partner-

ship composed of W. A. Faris and R. M.
Walker, the sum of thirty thousand dollars

($30,000) as a bonus for the cancellation of

three certain leases dated December 27, 1911,

between A. C. Billicke, lessor, and Meuse,

Faris-Walker Company, a corporation, as

lessee, under which said leases Faris-Walker

now occupy the premises described therein

facing on Broadway and Fifth Street, in the
43088—34-
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city of Los Angeles, California, which said

payment is received on account of cancel-

lation of said lease, in accordance with the

agreement entered into November 1, 1920,

between Gladys Billicke and A. B. C. Dohr-

man, as executors of the will of Albert C.

Billicke, deceased, and W. A. Faris and

R. M. Walker.

Dated Los Angeles, California, this 31st

day of December 1920.

Signed "Estate of Albert C. Billicke, de-

ceased, by Arthur C. Hurt, Attorney for the

Executors. '

'

On January 2, 1921, Clark J. Milliron, as first

party, and W. A. Faris and R. M. Walker, copart-

ners, doing business under the firm name and style

of Fifth Street Store, as second parties, executed a

lease wherein and whereby the premises described

in the agreement for lease of November 1, 1920,

were leased to Faris and Walker from January 1,

1921, to December 31, 1921, and for such longer

time thereafter as the parties shall agree at a rental

of $150,000 payable in twelve equal installments of

$12,500. It further provided that Faris and Walker

were to pay in addition to the rental, all taxes and

keep the premises fully insured.

On January 15, 1921, a corporation was organ-

ized under the laws of the State of California, with

a corporate name of Fifth and Broadway Invest-

ment Company and the stock thereof was acquired

and owned by Gladys Billicke, individually, and

as guardian of her three minor children.
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On March 30, 1921, C. J. Milliron caused to be

organized under the laws of the State of Califor-

nia, a corporation known as Fifth Street Building

with an authorized capital stock of $1,500,000, di-

vided into 15,000 shares of the par value of $100

each. This corporation is the petitioner in this

proceeding.

Minutes of special meeting of stockholders of

petitioner held May 18, 1921, contain the following

resolution (R. 56) :

(Preamble setting forth the history of

the transaction up to that time omitted.)

Resolved : That the Board of Directors of

Fifth Street Building, is hereby authorized

and directed to purchase from said Clark J.

Milliron all his right, title, and interest in

and to said contract for lease between Gladys
Billicke and A. B. C. Dohrman as lessors and
W. A. Faris and R. M. Walker as lessees, for

and in consideration of the sum of $640,000,

to be paid to said Clark J. Milliron in capi-

tal stock of this corporation at its par value,

and as lessee to execute and enter into

the aforesaid lease with Fifth & Broadway
Investment Co., a corporation, as lessor.

A further resolution was adopted authorizing the

board of directors to execute the lease pursuant to

agreement for lease. At the time of this meeting

three shares of the capital stock of petitioner had

been subscribed for by Clark J. Milliron, J. D.

McLeod, and W. M' Pargellis, respectively.
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On May 18, 1921, C. J. Milliron and wife by

agreement in writing sold, transferred, and set over

to Fifth Street Building, the jDetitioner, all the

right, title, and interest of every kind and nature in

and to the agreement for lease of November 1, 1920,

and the lease to be entered into between Fifth and

Broadway Investment Company, as lessor, and

Fifth Street Building, as lessee, pursuant to the

agreement of lease of November 1, 1920.

On May 20, 1921, an agreement of guaranty, with

copy of the lease attached, was entered into between

Fifth and Broadway Investment Company, as

lessor, and W. A. Faris and R. M. Walker, as

guarantors, providing that (R. 57) :

Wheeeas, it is to the benefit and advan-

tage of the Guarantors, that said Lease

should be entered into by said Lessor ; and
Whereas, said Lessor would not enter into

said Lease save for the guarantees and obli-

gations hereinafter set forth and assumed by
said Guarantors with respect to said lease;

Faris and Walker guaranteed the full and faithful

performance by the lessor of each and all the terms

and provisions relating to the construction of the

new buildings upon the demised premises and the

faithful performance by the lessor of each and

every term, condition, provision, and obligation con-

tained in the lease and to be performed by the les-

sor
;
provided, however, that all obligation of Faris

and Walker, as guarantors, should cease upon the
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full completion of and payraent for the new build-

ings.

On May 20, 1921, following the execution of

guaranty agreement, a lease in the form attached to

the agreement for lease of November 1, 1921, was

entered into between Fifth and Broadway Invest-

ment Company and the petitioner. Fifth Street

Building, for an annual rental of $50,000, payable

in four equal installments, the lessee to pay all

taxes. This lease is in full force and effect and

petitioner has been at all times since its execution

the owner thereof.

The lease, on January 1, 1921, and May 20, 1921,

had a value of $640,000.

On March 1, 1922, a lease was entered into cov-

ering the same premises between Fifth Street

Building and Faris-Walker, a California corpora-

tion, for a term of thirty years beginning on March

1, 1922, and ending February 28, 1952, unless sooner

ended in accordance with the provisions of the

lease, for a net monthly rental of $12,500 for March,

April, and May in 1922, and a net monthly rental

of $13,333 for each month of the remainder of the

term. In addition, the lessee was required to pay

the taxes paid by the lessor pursuant to terms of

the ground lease and also all settlements paid by

lessor to complete the building and improvements

then upon the premises or thereafter to be con-

structed and to insure them against loss by fire as

required by the terms of the ground lease, the
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tween Fiftk aioi. ]&t«aiiwaT IxorestmieiEt CciJiQ^aoBiiy"

and Fiftk Stre^ fiomldivgr.

Clark J. MrTBimsm, e^QUjsel &r petrtiKniBgr^ anai

C. jr. Milliroru to wfeonL the letter of Faim? anii

Walker, dated November % 1920^ is addEesse^ aLre*

one and th.e same person.. He represoited F^sebj

and Walker as counsel prior to and at tke tMae o€

the execution of the ag:i%OB0iit iar Iffisee" «f Sq*-

Tember 2^ 1920^ and unsitiil aBMimir ISSA &t 1I9S5l

Muse. Faris aQdWalker. I]aterFais?andWaifca;^

Its\re occnpied al& €»-port ^£ tii^ pesansEE

in the contract :@9r fieise' sisuse' aBi«nDit ISffSS^

tsEDied doing so eviaii dimcaB^ tih^ @eais^Eaietira& «f

tie new bTnlding as psw^raiei ferm Ite laei^ va-

cating the old buildmg an^ ansirnng: m^ poffits o£

the new hrriTMiiwg
; as e^nfielei &«iibi tte^ ik

Ever since February 10^ ISSg^ Ite tsdai

and Gntstanding shares @£ ^jajpitali s^^sdk: «^

tasH&sr h?iK been ami is 6^.733 sioaEes.

In the de&iency letter (iatee£ April IS^ Ml^ le-

lating to the asserted (ie^^aeangr in imgsiBae an£

prolits taxes for 1921^ the Conmrrsaiomar sfcatoai as

foEows (B. 59-^) ::

The adjustment made by the '^j jx

officer allowing amorti22Ltion of , i

in the amonnt of ^IjGOO.OO has aeeiL r^ 'r-u-

nated for the reason that no vaLne has beisn

established on tie agreeoiQit fiar a leasfc.

which, was paid in for stock, scnce soi^

agreonent had no vaioe and was not &5Smr~



eible in the hands of anyone hat the- ffET^saH

parties thereto.

* * * * *

The elimination froni invested €s^i^ ®f

$483,945.20 sliown in Si^liediile H of your
return as the prorated amoant of 3to^
issned for lease is in accordance with Sec-

tion 331 of the Eevenne Act of 1921 which,

provides that for invested capital piirposes

such an asset may be iaclnded only at its cost

to prior owner, which, in this case was
nothing".

The petitioner filed its income retnms for the

years 1921, 1923. and 1926. within the time pro-

vided by law and paid taxes thereon in the aTno>inLa

of $16^3^81^ ^,212.98, and ^i)SLM^ respectively.

The Board allowed no addition to invested capi-

tal for 1921 because of the contract for lease and

allowed no dednetion for depreciation in the valne

of the leaseltoM for 1926. The petitioner appeals

from this determination.

The value of the contrairt for lease ai^quired by

tbe petitioner on May IS, 192L in. exi-hange for aH
its stock except thi'ee shares may n<jt be inclndefi in

petitioner's invested (?apital for 1921 because sucb.

inclusion is prohibited under Section 331 of tiie

Revenue Act of 1921, which: provides that the value

of the property ex(?hanged for stock is Innitefi to

tlie cost to the preceding owner. The cost to t&e-

preceding owner in this case was nothing.
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The basis for the computation of a deduction for

depreciation in the value of the lease for 1926

would be the value of the lease on the date it was

received by Milliron only if it was received by him

as a gift.

The transaction bears no semblance of a gift. It

was no doubt based upon some business expediency

thought necessary by the parties and the interests

of all were carefully guarded. Faris and Walker

assigned their contract to Milliron for the express

consideration of the assumption by him of their ob-

ligations under the contract. A substantial benefit

flowed to the alleged donors. There is in this

neither direct evidence of a gift nor motive or other

circumstance from which a gift could be inferred.

The third question here raised by the petitioner

is a new issue urged for the first time at the hearing

on the recomputation of the deficiency under Rule

50 of the Board's Rules of Practice. It is well

settled that under such circumstances the question

may not be raised on appeal.

ARGUMENT

I

The par value of the stock issued for a contract for lease

may not under the applicable statute be included in

petitioner's invested capital for 1921

Petitioner seeks to include in invested capital

$640,000, representing the par value of stock issued

for a contract for lease. Respondent has disal-

lowed the item in its entirety and relies upon the



15

provisions of Section 331 of the Revenue Act of

1921 to sustain his action.

The term invested capital is a statutory concept.

Congress has arbitrarily determined what may be

included in the computation of the taxpayer's in-

vested capital. LaBelle Iron Works v. United

States, 256 U.S. 377. In addition to the restrictive

provisions of Section 326 of the Act, further limi-

tations to prevent inflation or appreciation of

values are prescribed in Section 331. This Sec-

tion relates to invested capital in the case of reor-

ganizations and changes of ownership of property

after March 3, 1917, and provides "That if such

previous owner was not a corporation, then the

value of any asset so transferred or received shall

be taken at its cost of acquisition (at the date when

acquired by such previous owner) * * *."

On November 1, 1920, the partnership of Faris

and Walker entered into an agreement with the

executors of the Estate of Bilicke providing in

substance that (1) the Estate of Bilicke would or-

ganize a corporation, transfer the title of certain

real estate to it and cause such corporation to exe-

cute a 99-year lease to the partnership or its nom-

inee and (2) Faris and Walker would organize a

corporation to execute the lease as lessees, perform-

ance by said corporate lessee to be guaranteed by

the partnership. Faris and Walker on November

2, 1920, assigned all their right, title, and interest in

this agreement to one Milliron for no money con-

sideration. The Bilicke interests organized the
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Fifth and Broadway Investment Company, a cor-

poration, on January 15, 1921, and on March 30,

1921, Milliron organized the Fifth Street Building,

the present petitioner. On May 18, 1921, the

stockholders of the petitioner authorized the pur-

chase of the agreement of November 1, 1920, from

Milliron and paid him for the agreement 6,400

shares of the 6,403 shares of petitioner's outstand-

ing stock.

Clearly the statute is here applicable. The trans-

action occurred after March 3, 1917. To Milliron,

the previous owner, the cost of acquisition was

nothing since he paid no consideration for the as-

signment to him of the agreement for lease. An
interest or a control of more than 50% of the prop-

erty remained in him. It is submitted that peti-

tioner is not entitled to any addition to invested

capital on account of the acquisition of the con-

tract because the contract cost the previous owmer

nothing.

That the cost to the previous owner is the deter-

minative factor has been held in Conrad d- Co. v.

Commissioner, 50 F. (2d) 576 (CCA. 1st). In

that case a partnership organized a corporation on

November 1, 1917, and transferred to it all the

tangible assets for the entire capital stock. At the

same time the partnership assigned to the corpora-

tion its trade marks and good will in consideration

of the corporation's assuming the partnership's

indebtedness. The question was at w^hat value the

intangibles could be included in invested capital.
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The court held that Section 331 applied and said

(p. 578) :

The change in the ownership of the busi-

ness to Conrad & Company, Inc., in 1917 was
either a reorganization or a change in owner-

ship, where the entire control of the business

remained in the same persons. The test,

therefore, in determining the invested cap-

ital of the corporation for the years men-
tioned, was the cost of the intangibles to the

partnership and not its cash value. Con-

gress, in this section, has arbitrarily fixed

the cost of property to the original owner
acquired in this manner as the basis for de-

termining its effect upon the invested capital.

A similar conclusion was reached in Northwest-

ern Motor Car Co. v. Commissioner, 45 F. (2d) 357

(CCA. 7th). In that case two individuals organ-

ized a corporation with a capital stock of $5,000.

One of the individuals acquired a Ford automobile

dealer's contract which cost him nothing. On June

13, 1918, the company increased its capital stock to

$50,000 and issued to the two individuals certifi-

cates for the capital stock representing the increase,

$45,000, and entered on its books as an asset in the

sum of $45,000, the agency contract mentioned.

The court referred to Section 331 of the 1918 Act

which is similar to the same provision in the 1921

Act and said (p. 358) :

* * * it follows from the statute that

the elimination of the item of $45,000 from
petitioner's invested capital was correct.
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The contract cost the assignors nothing; it

was assigned to petitioner subsequent to

March 3, 1917. Consequently no credit for

invested capital on account thereof could

stand, and the respondent rightfully refused

such allowance.

See also Symington-Anderson Co. v. Comnfiissioner,

33 F. (2d) 372 (App.D.C.) ; W. A. Sheaffer Pen

Co. V. Commissioner, 41 F. (2d) 117 (App.D.C).

Petitioner contends that the cost of the contract

to the previous owner was $640,000 and that this

amount should be included in petitioner's invested

capital. It is stated that Milliron, the previous

owner, received the contract from Faris and

Walker as a gift. Petitioner then points to Sec-

tion 202 (a) (2) which provides that in the case of

property acquired by gift on or before December

31, 1920, the basis for ascertaining gain or loss

from a sale or other disposition thereof shall be the

fair market price or value of such property at the

time of such acquisition. The argument is made

that as the gift was received prior to December 31,

1920, the cost of the gift to Milliron was its fair

market value, $640,000, on the date of acquisition.

In other words, petitioner construes "cost of ac-

quisition" as used in Section 331 to mean "value"

as used in Section 202 (a) (2).

However, Section 331 deals exclusively with in-

vested capital and is a limitation upon the term as

defined in Section 326. It was designed to prevent

inflation of invested capital through reorganiza-
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tions or other changes of legal ownership where the

control of the property remained in the same per-

sons. It clearly and iinam])iguoiisly limits the

value of property in such cases to the cost to the

previous owner. To substitute value for cost

would defeat that purpose and w^ould result, as the

Board said, in legislation rather than a construc-

tion of the statute. Furthermore, Section 331 ap-

pears in the Act under Title III, War-Profits and

Excess-Profits Tax for 1921, while Section 202 (a)

(2) appears under Title II—Income Tax. Under

the former we are dealing with a term which is

purely statutory, strictly limited as to its meaning,

for the determination of profits taxes. Under the

latter we are dealing with the basis for determining

a gain or loss for income tax purposes. It has

nothing to do with the computation of invested cap-

ital and no intention is disclosed in Section 331 to

permit the basis for determining a gain or loss on

the sale of a gift to be used as the measure of the

amount to be included in invested capital. Peti-

tioner cites no authorities to support such conten-

tion and none can be found.

II

Petitioner is not entitled to any depreciation for 1926 in

the value of the lease

Petitioner contends that the base for determin-

ing the deduction for depreciation in the value of

its leasehold for 1926 is $640,000. It is submitted

that since the previous owner paid nothing for the
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leasehold no such base is permissible under the

applicable sections of the statute.

Under Section 204 (c) the basis u^Don which de-

pletion, exhaustion, and obsolescence are to be

allowed in respect of any property is the same as

is provided in subdivision (a) for the purpose of

determining gain or loss upon the sale of such

property. Section 204 (a) provides that the basis

for determining gain or loss from the sale of prop-

erty acquired after February 28, 1913, is the cost

of such property except (subdivision 4) that if

the property w^as acquired by gift on or before

December 31, 1920, the basis is the fair market

value of such property at the time of acquisition.

Subdivision (8) of the same Section provides that

if the property was acquired after December 31,

1920, by a corporation by the issuance of its stock

in connection with a transaction described in Sec-

tion 203 (b) (4) (and the present is such a trans-

action), then the basis is the same as it would be

in the hands of the transferor. Hence it will be

noticed that if the assignment of the contract was

a gift from Faris and Walker to Milliron, the trans-

feror of the petitioner, Section 204 (a) (4) ap-

plies and it would be necessary to determine the

fair market value of the contract on November 2,

1920, since it would be the basis for the computation

of the depreciation allowance. Petitioner claims

a market value on that date of $640,000. If, how-

ever, it was not a gift, the basis for computing
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depreciation must be the cost to Milliron which

was nothing.

Petitioner agrees that a gift is a transfer of

property without consideration but denies that the

transfer to Milliron involved any consideration.

The letter of Faris and Walker of November 2,

1930, to Milliron clearly states a consideration as

follows (R. 54) :

In consideration of your assuming all of

the duties and obligations imposed upon us

by reason of our contract * * *^ we
hereby give and assign to you all our right,

title, and interest in said agreement, it being

understood that you are to assume all of our

obligations either directly or indirectly im-

posed as a result of this agreement.

Milliron 's letter of the same date to Faris and

Walker states (R. 54) ;

Your gift to me today of your contract

of November 1st to execute a lease * * *,

is hereby accepted and I agree to assume all

your obligations thereunder and to hold you

free and clear of any liabilities as a result

thereof.

Thus the assignee agreed to assume and dis-

charge all the obligations of the assignors. This

constituted a valuable consideration moving from

the assignee to the assignors. The relief of the

assignors from the burdens of the contract by the

promise of the assignee prevented the assignment

from being a gift. Jameson v. Sliepardson, 83 Cal.
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App. 596. The transaction has none of the indicia

of a gift. It is true that not every agreement by an

assignee to assume and discharge the obligations of

an assignor imports consideration, particularly

where the burdens assumed are only incidental to

the rights given and entail no possibility of a loss.

Here the obligations were not merely incidental to

the rights conveyed, and the possibility of a loss

sustained by the assignee may not be entirely dis-

regarded. The giving of the promise, though

legally enforceable, so as to constitute valid con-

sideration does not entail a cost for tax purposes.

Not being a gift, the basis for amortizing the con-

tract is limited to the cost of acquisition and that

cost was nothing.

Ill

The question whether rentals paid by lessee from Janu-
ary 2 to May 18, 1921, constituted income to the peti-

tioner is a new issue and may not be raised on appeal

After the Board of Tax Appeals had filed its

findings of fact and opinion, respondent and peti-

tioner submitted recomputations of the amount of

the deficiencies under the Board's report as pro-

vided by Rule 50 of the Board's Rules of Practice.

In petitioner's recomputation the claim was made

for the first time that the rentals paid by the lessee

from January 2 to May 18, 1921, did not constitute

income to the petitioner. This was a new issue.

Under Rule 50 no new issue may be raised and

urged on a hearing upon the recomputation of the
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deficiency. Bankers Pocahontas Coal Co. v.

Burnet, 287 U.S. 308; Davison v. Commissioner,

60 F. (2d) 50 (C.C.A., 2d).

CONCLUSION

It is submitted that the Board's decision is cor-

rect and should be affirmed.

Frank J. Wideman,

Assistant Attorney General.

SewALL Key,

John G. Remey,

Special Assistants to the Attorney General.

February 1934.



APPENDIX
Ee\tnue Act of 1921, c. 136, 42 Stat. 227

Sec. 202. (a) That the basis for ascertaining the

gain derived or loss sustained from a sale or other

disposition of property, real, personal, or mixed,

acquired after February 28, 1913, shall be the cost

of such property ; * * ******
(2) In the case of such property, acquired by

gift after December 31, 1920, the basis shall be the

same as that which it ^Yould have in the hands of

the donor or the last preceding owner by whom it

was not acquired by gift.

Sec. 331. That in the case of the reorganization,

consolidation, or change of ownership of a trade

or business, or change of ownership of property,

after March 3, 1917, if an interest or control in

such trade or business or property of 50 per centum

or more remains in the same persons, or any of

them, then no asset transferred or received from
the previous owner shall, for the purpose of deter-

mining invested capital, be allowed a greater value

than would have been allowed under this title in

computing the invested capital of such previous

owner if such asset had not been so transferred or

received: Provided, That if such previous owner

was not a corporation, then the value of any asset

so transferred or received shall be taken at its cost

of acquisition (at the date when acquired by such

previous owner) with proper allowance for depre-

(24)
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elation, impairment, betterment or development^

but no addition to the original cost shall be made
for any charge or expenditure deducted as expense

or otherwise on or after March 1, 1913, in comput-

ing the net income of such previous owner for pur-

poses of taxation.

Revenue Act of 1926, c. 27, 44 Stat. 9

Sec. 203. (a) Upon the sale or exchange of prop-

erty the entire amount of the gain or loss, deter-

mined under section 202, shall be recognized,

except as hereinafter provided in this section.*****
(b) (4) No gain or loss shall be recognized if

property is transferred to a corporation by one or

more persons solely in exchange for stock or se-

curities in such corporation, and immediately after

the exchange such person or persons are in control

of the corporation; but in the case of an exchange

by two or more persons this paragraph shall apply

only if the amount of the stock and securities re-

ceived by each is substantially in proportion to his

interest in the property prior to the exchange

(U.S.C.App., Title 26, Sec. 934).

Sec. 204. (a) The basis for determining the gain

or loss from the sale or other disposition of prop-

erty acquired after February 28, 1913, shall be the

cost of such property ; except that

—

*****
(4) If the property was acquired by gift or

transfer in trust on or before December 31, 1920,

the basis shall be the fair market value of such

property at the time of such acquisition

;



26

(8) If the property (other than stock or securi-

ties in a corporation a party to a reorganization)

was acquired after December 31, 1920, by a corpora-

tion by the issuance of its stock or securities in

connection with a transaction described in para-

graph (4) of subdivision (b) of section 203 (in-

cluding, also, cases where part of the consideration

for the transfer of such property to the corpora-

tion was property or money in addition to such

stock or securities), then the basis shall be the same
as it would be in the hands of the transferror, in-

creased in the amount of gain or decreased in the

amount of loss recognized to the transferror upon
such transfer under the law applicable to the year

in which the transfer was made

;

*****
(c) The basis upon which depletion, exhaustion,

wear and tear, and obsolescence are to be allowed

in respect of any property shall be the same as is

provided in subdivision (a) or (b) for the pur-

pose of determining the gain or loss upon the sale

or other disposition of such property, * * *

(U.S.C. App., Title 26, Sec. 935).

Rules of Practice Before the United States

Board of Tax Appeals

RULE 5 0.

—

settlement

When the Board determines the issues in any
proceeding and withholds decisions of the defi-

ciency or overpayment for later computation, the

parties shall, if they are in agreement as to the

amount of the deficiency or overpayment, in ac-

cordance with the report of the Board, file with

the Board an original and two copies of a com-
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putation showing the amount for entry of deci-

sion forthwith. If the parties are not in agreement

as to the amount to be entered in the decision, either

of them may file with the Board a computation of

the deficiency or overpayment believed by him to

be in accordance with the report of the Board. The
clerk will serve copy thereof upon the opposite

party and will thereupon place the matter upon
the day calendar for hearing in due course and give

the usual notice. If the opposite party fails to file

objection, accompanied by an alternative computa-

tion, within five days prior to the date of such hear-

ing, or any continuance thereof, the deficiency or

overpayment shown in the computation already

submitted shall be taken to be correct and decision

thereon will be entered. If the parties submit

di:fferent computations and amounts, they will be

afforded an opportunity to be heard thereon on the

date fixed, and the Board will determine the cor-

rect deficiency or overpayment and enter decision.

Any hearing under this rule will be confined

strictly to the consideration of the correct compu-
tation of the deficiency or overpayment resulting

from the report already made, and no argument

will be heard upon or consideration given to the

issues or matters already disposed of by such re-

port or of any new issues. This rule is not to be

regarded as affording an opportunity for rehearing

or reconsideration.

U.S. GOVERNMENT PRINTING OFFICE: 1934.




